


had received from the United States Chargé d'Affaires in
London on the subject of the Reprisals Order-in-Council of the

' 27th November, 1939, I now transmit to you the draft of a
~l reply to Mr. Herschel Jbﬁgaon's note, and should be glad of
| your comments upon it, together with any amendments which you

may consider desirable, At the present moment the difficunlties
o | which have arisen with the United States Government over the
statement to be issued by you in Washington on this same question
appear to me to make it desirable to delay the despatch of this
= note until some suitable opportunity presents itself when undue
| public attention is unlikely to be aroused by it. If, however,
_,J unexpectedly rapid progress is made in removing the existing
causes of misunderstanding with the United States Government,it
is possible that His Majesty's Government may desire to
communicate their note to Mr. Kennedy without awaiting your
comments,

I am, with great truth and respect,
My Lord Marqguess,

Your Excellency's obedient Servant,

(For the Secretary of State)

NB ot

His Excellency
The Most Honourable
- The Marquees of Lothian, C.H.,
’etco ’ etc. ’ etc.o ’

Washington,
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on the subjoct of the Reprieals Crder in

Covneil of the 27¢th November last, addressed

to me by ¥r. Hovsehel Jolmeon during Your
Lxesllenoy's abeence from this coumntry.

9. His Majesty's Covernment note that
the United States Goveranment, while continuing
to regerve their position with regard to the
prineiple of the Order, are concerned in the
pregent instance with 4%s applicetion. IlHis
Eajeoty's Government must egually maintain
that their sotion is Pully justificd on grounds
of roprisal for the illegalitice commd tted by

the CGerman Covermment, which are intended to

inflict, and but for the unceasing efforts of



commerce and that it is their fimm intention
to cause the minimm of inconvenience and
lose to neutral countries consietent with
proper retalietion against the German
Government. For this reaeon they will always
be willing to consider any representations
nade by the United States Covernment, or any
other neutral government, with regard to the
application of the Oxder, and to do their

best to alleviate cases of hardship attributeble
to it.

3. In this connexion His Majesty'e
Government have obeerved from lr. Herschel
Johneon's note that in the opinion of the
United Statos Covernment the "Hotice to

“Praders” laogued at the eame time as the
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regard to the interests of noutrale. Th

are plennsd 4o bo 10 fo smpiate el I

ol the "Notice to Tradere” was not in any way
designed to In‘ exhavative of the grounde on

£ which exemption from the provisions of the

L! Order would be granted. It was not intended

| to relate to exemptions as suoh ot all, dbut to
the growmde upon which gocds actually placed
in Prise would be released by the Couwrt or with
the coneent of the Iroper Officer of the Crown
and ite main purpose was to afford some
reaggurance to traders with regard to the class
of cape which would clearly be most prominent
in the early etages of the Order's appliocation.
The grounds on which cxemption is at present
being given are rather to be found in

. conaiderations
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m&m “mncaq 8 Uovernment may
be confident that the Ministry of Heonomie
Varfare hag full discretion to make any

| moutou whieh Bay-be—sessibie Jdo M‘f' w&d
S enkon (D obalaloy effect § Ry Ordon. i

& 4s At the same time while it i as
indicated the desirve of Hig Ma eaty's
Covornment to deal with applieatiom for

|| emsmption from the operation of the Order in

Council in a aympathetic manner, thoy mst

make it clear that casos of oxemption are

bound of thelr nature to be exceptional. It
will therefore be imposeible without vitiating
Hie Majesty's Government's control to give

any/
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Majeoty's Coverament have been at paine to
render the neceesaxy procedure ae simple and
4 expeditious as posaible and they have been
gratified to find that judging from
applications hitherto received by the Uiniatry
of Zeonomie arfare shippere dc not appear to
have experienced difficulty in completing
the required forms.

De 48 regavds the spegific points
which Mr., Johmson advenced, His Majesty's
Government cre of course familiar with the
daifrioultics crented by the German exchange
regulations. The varlety of the points
raised, however, and the Pemifications of
the Gorman exchange control system render

this/
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Government will no doubt be aware, to the

congealment of sy transactions which the
German Covernment may think it desirable in its
om intereste to hide., His Majesty's
Government furthermore have the best reasons
for mowing that exports from Gormany are not
in practice sanctioned against payments in
blocked marke alone but involve, in practically
all omses, further subetantial payments in
foreign currency, so that funde which have been
attracted to Cermany in past years and which
are immobilised there as a result of Germen
legislation are actually made the decoy for
the attmtim of further sums in foreign

exchange, a process which may well be oontinued

indefinitely. Hie Majesty's Government do
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A8 pogarde the more detailed points

in comnexion with blocked balances put forward

in #r. Johnson's note, it is not olear whether

the United “tates Government intend to claim
exemption with reference only to goods ordered
before the 27th Novenber, 1939, or whether they
dosire to give tiuis claim an indefinite
extension. Zven on the more restricted
interpretation, Youwr Hxcellency will no doubt

\i appreciate that 1t would be impossible to

explain satisfactorily to British and allied

public opinion the reasons why, in epite of

the embarge, Uemman exporte should nevertholess

continue regularly to reach overseas .,

countries./
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opinion of lis Majesty'e Governuent, to explolt
such a situation to the fullest possible
extent by the creation of fraudulent balances
end other expedients which the German
financial system renders casy and wnobtrusive.
The door would then be opened to an indefinite
eontinuation of German exports, from which it
may be taken as certain that the Gemuan
Covernment could contrive to draw very
congiderable profit. As regards the
suggeetion which Hie Majesty's Government
underetand to be current that, where a United
States citizen has at some date in the past

obtained a Dlocked bealance in Germany ond has

had the intention of buying pgoods there over a

period/




evidence of the existence of o olaim but 1%
cannot be ecaid to create of iteelf o
proprietary interest in epeoific goods. The
cape aleo inevitably w«. itoelf of
countrice which have a clearing agrecment with
Germany, and which have sent goods to Germany

in the expectation of receiving German exports
againet the balance in the clearing thus

greated. \ny general license, weieh-Sese
conceded on this ground, would equalily involve
an indefinite extension of facilities for

German exporte, such as it is not possibvle

fopr lide Majesty's Government to admit.

T« At the same time the gquestion of

standing contracts mentioned by Mr. Johnson is

‘one which !ids Majesty's Government naturally

have/
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is receiveble only in goods againet blocked
‘marks. This situation oxists because German
economy hae been planned on that ‘basis,

and that Oermany, having deliberately pursued
a policy which has reacted most advergely upon
international eommerce in general, should be
permitted to trade m the position thus
ereated in order to maintain hereclf in a war
of her own choosing, is a contention which

His #ajesty's Government could not admite
Intrineically the reascn for Germeny's
mwillingness to pay in gold or foreign exchange
for goods imported by her is her practice,

sdhered to for many years, of devoting all ber

resourccs,
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is @ velid reason for the relamation of fis

uM't Government'e poliocy, nor can Itl
Mejesty's Government bear the ummw
for any demage to that country or ite credis
which may result from the hostilities which it
hae fored upon Great-saitatn. Mo CHUMRY.
8. There is a further case which the
United States Government may have in mind,
namely where goods were ordered before the 87th
Noveumber lagt and have already been partly paid
for in blocked marks, payument to be completed
subsequently., Svery such case will be treated
‘on ite meprits, exemption depending so far as

this point is concerned on the fact whether

the purchaser can be said under the contract

- $0 have become the owner of the goods on parg
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cases quoted on page 6 of Mr. Johneon's note,

in which Unitod Itates netionals arve stated

to have had eentmta obliging them to aceept
and pay for goods either at the port of
shipment in Surope or at the port of deatination

in the United Otates. It appears to His .
Majesty's Government that in the latter ocase
royment—at-—dhe—e-t i destinalion—wonid b

<ader g g.i.f. gondraetand the obligation to

accept and pay would be dependent on delivery

at the port of destination being effected. If

the goode were intercepted, there would be no

delivery, obligation to pay would not arise and

the importer would suffer no loags. Jo fer,
therefore, as an obligation to pay on delivery

is/
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will of course appreciate that neutral

ovnership of, or interest in, goods of Cerman

origin is not of iteelf any ground for
exemption from the provisions of the COrder

in Couneil, whioh are specifically aimed at 1

goods of enmeny origin, irrespective of

- —— V.V_"

ovnership. It is only as a concession thatg

goods which have been paid for before a eertain
date can be exempted. Secondly this exemption
is iteclf based on the assumption that the
goode at any moment on order from a given
country 4o not normally oxcced certain average
quantities. Mis Hajesty's Government could not

therefore/ 1
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greatly strengthen Gemmany's position, however

 sinew 1a Shwde view Wiane eapsrls vl

much 1t might superfieially be made to appoar
that she was merely discharging pro-existing
obligations without receiving any added
consideration.

1l. In conclusion, Mr. Johngon refers
especielly to certain classes of shipmente whioch
in the opinion of the United =tates Covernment
should not be interfered with, whether purchased
before or after the date of the Order in Council,
including comuoditios not obtainable eleewhore
than in Cermeny, which are coneidored essential
to industriel, agricultural or scientifie
pursuite in the United :tates, and also %o
commodities not obtainable olsewhere than in

oermany/
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Fie Mejeety's Government desire 1.
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that any exemptions they mey be willing to

grant must in general be based upon grounds

of necessity or at any rate ol real hardship.

Thus cssce where alternative sources of supply

are knovn to exist or vhere the »roduct in

question could be easily dispensed with would

raise especisl difficulty. HNis Majeaty's

Governnent have given eareful consideration

from this point of view to the various

protuetes listed in ¥r. J hneon's note as veing
unobitainable elsevhere than in Germany, but
they feel bound to state thet acoording to the
beat of their information and belief all of

than are elithor obtainable from other sources
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prepared to consider any request put forward
a8 a epecisl case and to give due weight to
difficulties arising out of particular
cireunstances. MHore especially, iis
dajesty's Government will alvays be ready to
give mtioul;r attention to any cases
where important humanitarlian considerstions
ecan be adduced.

18. 4A# rogards the third category
mentioned on vage 7 of dr. Johneon's note,
Jiis Hajeaty's Government, while they cannot
expressly admit that goods purchased on
Governnent or municipal account are entitled
per se to sveclal treatment, will always bLe
prepared to grant them the widest messure of

consideration consistent with the

maintenance/
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eunnot for obvious resgons admit such &
eriterion as being of genersl aprlication, will
naturally pay full regard %o thie consideration
in whatever connexion it may arise, and it ie
indeed one to which tho greatest welght is
given in dealing with the applications for
exemption mude to thems

18. in conclusion, I trust that Your
Execellency will represont to your Jovernment the
seriousnens of the conelderations vhioh have
led iiis #ajesty's Government to edopt the
messures which sre the subject of Mprs Johnson's
nptes In imposing their embargo on German
exporte, fdis Majesty's Government have been
actunted, ss I cannot too often repeat, hi the
enormity of the Germen illegslities practiced

age inst =riéieh-eni—etties commerce, In
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unseruvulous enemy, snd it hus manifeetly

mmuxorumumutmmu
of waer to bve weighted against them by the

. Ampunity of the illegal German astacks upon

their vital comsunications. The leprisale

order in Council wes designed to redress to
odlo extent the balance of advantage wantonly
destroyed by Gorman sction and es such it rests
upon the indelossible right of the w Teror to
retaliate for the wnlawful asssults of the
agpreossor. In ocpite, hovever, of the nececsity
in which they thus Tind themselves for taking
action which muet inevitubly reset upon neutral
countries, iie Najensty's Government have not
descended and will not descend to\even en
naptoxtlntton‘;;:oernnn nethods, and I shall be
glad Af Your ixecellemcy will convey to your

Governnent/
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other peaceful natiens to be based.
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